BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of Nebraska )
Resources Company, LLC, Tulsa, )
Oklahoma, seeking a Certificate )
Of Public Convenience and Neces- ) Docket No. NG
sity authorizing it to operate )
as a jurisdictional utility in )
Nebraska and approval of tariff )

COMMENTS OF KINDER MORGAN INTERSTATE GAS TRANSMISSION LLC ON
MARCH 5 ORDER REGARDING SCOPE OF PROCEEDINGS AND
PROPOSED SCHEDULE

Kinder Morgan Interstate Gas Transmission LLC (KMIGT) hereby submits its comments
regarding the scope of the proceedings and proposed schedule pursuant to the Hearing Officer’s
Order Requesting Comments entered on March 5, 2008. KMIGT previously submitted
procedural comments in this docket, which it incorporates herein by reference. KMIGT submits
these further comments to the Nebraska Public Service Commission (“PSC” or “Commission”)
to supplement its initial comments in light of the March 3 planning conference and the March 5
Order.

1. Scope of Hearing.

A. Phased Proceedings. The February 21, 2008, Order proposed a two phase proceeding

with the initial hearing to commence on May 21, 2008. At the March 3 planning conference
Nebraska Resources Company, LLC ( “Applicant” or “NRC”) stated that if there was a phased
procedure it would withdraw its Application. The March 5 Order now proposes to eliminate a
phased approach and to instead combine the certification and rate issues in a single hearing. That

combined hearing is proposed to commence on the same date that was originally proposed under



the phased approach. This would require intervenors to prepare their cases on both the
certification and rates issues within the same amount of fime that was originally proposed for just
the Phase I issues.

KMIGT continues to believe the phased hearing approach would be administratively
efficient and would protect the due process rights of the parties for all of the reasons set forth in
its prior comments. Applicant has not presented evidence of any extraordinary or emergency
circumstances that would justify sacrificing administrative efficiencies or due process. Applicant
has not produced any shipper contracts.

3. Public Convenience, KMIGT’s prior comments addressed the scope of proceedings,

including the importance of determining, as part of the inquiry into public convenience, whether
thc; proposed services and facilities that would comprise the certificated business are necessary n
light of existing facilities and services. Applicant has acknowledged that necessity is a factor to
be considered within the scope of this proceeding.

C. Environmental Issues. Although there appear to be no specific provisions of the

Nebraska Natural Gas Act which governs environmental issues, the overall concepts of public
convenience and public interest are broad enough to cover environmental 1ssues related to PSC
certification. In addition to the staff’s suggestion that the Commission should determine
whether Applicant has provided sufficient information to demonstrate that 1t intends to take all
necessary steps to ensure compliance with environmental regulations, Applicant should be
required to show that it in fact has taken such steps.

D. Duplicative piping prohibition. In its QOctober 30, 2007, Order in Docket NG-005 1/P}-

130, (“October 30 Order”) the Commission ruled that the double piping prohibition i Neb. Rev.

Stat. § 66-1852 is broad and would clearly encompass NRC’s proposed projects. IKMIGT agrees



that the Commission must address in this proceeding whether NRC’s project, as proposed, is
duplicative and therefore in violation of the double piping law.

E. Just and Reasonable Rates. KMIGT agrees that Applicant must prove that 1ts

proposed initial rates are just and reasonable as required by Neb. Rev. Stat. § 66-1825.

¥ Negotiated Rate Authority. In the October 30 Order the Commission held that rates

offered to an LDC would have to be part of a tariff and must be cost based. The Commission
must determine in this proceeding whether a jurisdictional utility can charge an LDC customer
something other than the tariff rate, including some form of a “negotiated rate”, without
complying with Neb. Rev. Stat. § 66-1855. Applicant argues that 1.DCs are not high voiume
ratepayers, and therefore NRC would have no authority under Neb. Rev. Stat. § 66-1810 to
charge negotiated rates to LDCs. However, NRC has indicated in its Application that 1t has
already negotiated rates with proposed LDC customers. In the March 3 planning conference
Applicant further stated with respect to the rates it has negotiated with LDC customers that it was
not proceeding in accordance with Neb. Rev. Stat. § 66-1855. That statute basically says that the
Commission may authorize banded rates, choice programs, or other mechanisms for the
determination of rates by negotiation that are consistent with general regulatory principles.
Applicant has cited various FERC precedents for negotiated rate authority that would be
applicable to inferstate pipelines, but which are not applicable to jurisdictional utilities n
Nebraska. Applicant has not addressed compliance with the Nebraska legal requirements for
Jurisdictional utilities. The question that must therefore be determined within the scope of this
proceeding is whether Nebraska law can be disregarded by the Applicant with respect to
charging tariff rates or negotiated rates to LDCs or other jurisdictional customers in Nebraska. A

further question to be determined is whether Applicant has violated Nebraska law to the extent it

[



may have entered into negotiated rate agreements with jurisdictional customers without having
complied with § 66-1855, and without having received Cénnnission authorization for banded
rates, & choice program, or other mechanisms for the determination of rates by negotiation that
are consistent with general regulatory principles.

G. Hieh Volume Ratepayers and FERC jurisdiction. In its October 30 Order the

Commission ruled that the fact that the Commission may lack jurisdiction over a high volume
ratepayer jtself, that does not preclude the Commission from regulating the jurisdictional utility
which provides the service. Notwithstanding this ruling, the Application as filed continues to
present this issue, and it therefore needs to be addressed and clearly decided in this proceeding.
The issue is this: if Applicant negotiates a rate with a high volume ratepayer pursuant to Neb.
Rev. Stat. § 66-1810, does that mean that the Commission is thereby divested of its jurisdiction
such that Applicant’s facilities, services, or rates are no longer “subject to” the Commission’s
jurisdiction and that Nebraska law would no longer apply to Applicant with respeet thereto?
Applicant has asserted that the FERC would have jurisdiction rather than this Commission with
respect to high volume ratepayers, and that it therefore needs to, and intends to, seek a certificate
from the FERC so that FERC, and not the PSC, would have regulatory jurisdicition over NRC
with respect to high volume rate payers.. The Commission must determine within the scope of
this proceeding whether Applicant’s proposed business and regulatory structure concerning high
volume ratepayers would violate Nebraska law and circumvent the Commission’s jurisdiction.
A Turther question for consideration within thé scope of this proceeding 1s the impact any
decision in this case would have on other jurisdictional utilities in Nebraska. For example, if the
Commission were (o grant a certificate that accepts NRC’s proposed business structure which

would remove NRCs service to high volume ratepayers from PSC jurisdiction, such that 1t



would no longer be subject to PSC jurisdiction, and would instead turn it over to FERC
jurisdiction, would that mean that all of the other jurisdictional utilities in Nebraska who serve
high volume ratepayers have been doing so uniawfuily since they presumably have not obtamned
the FERC certificate authority that NRC claims is required?

H. Applicability of FERC Regulations. Another issue to be decided with respect {o

whether the Commission should grant a Certificate of Public Convenience 1s to what extent the
Commission can or should apply FERC or other federal regulations to public ufilities in
Nebraska. If certificate requirements of the FERC are to be considered and applied in some
fashion as Applicant is proposing, it would need to be determined whether Applicant has fully
met those requirements, or whether it has cherry picked only those requirements that it believes it
can comply with and disregarded others. The FERC’s regulations concerning its requircments
for a certificate of public convenience and necessity are set forth in 18 CFR Part 157, Subpart A,
which was attached to KMIGT’s prior comments.

1. Tariffs and Terms and Conditions of Service. Applicant’s proposed tariffs, including

terms and conditions of service, must be carefully reviewed in this proceeding to determine
whether or not they comply with Nebraska law and with the Commission’s Rules.

1. Certificate Righis, Obligations, Modifications, and Conditions. If a certificate were to

be granted, the Commission would need (o address what rights, obligations, modifications and
conditions should apply to any certificate authority that may be gl:antéd. This would require
addressing such questions as: a) if granted the certificate, would Applicant then have a legal
obligation to actually construct its proposed facilities and to provide the proposed services
necessary (o comply with Neb. Rev. Stat. § 66-1853 which require adequate and sufficient

service and facilities ..., b) what would be the time frame within which Applicant would be



required to comply with this faw with respect to its proposed initial facilities and services; ¢)
would the certificate provide any exclusive regulated monopoly rights or restrictions to construct
facilities or provide services to any specific customers or geographic areas; d) what
modifications in proposed facilities, scrvices, rates or tariffs should be required, or what
conditions should be imposed, with respect to any cextificate that may be granted in order to
ensure full compliance with Nebraska law and Commission regulations and orders.

2. Proposed Schedule,

The Application of NRC contains over 600 pages. The Application proposes an
extensive new pipeline system and presents numerous factual and tegal issues. In addition the
Application presents new rates and tariff provisions which must be examined within the scope of
this proceeding. There are § parties to this proceeding including the Applicant. With respect to
the Applicant’s case in chief, seven intervening parties plus the Commission and staff are
entitled to cross exmﬁine all of Applicant’s witnesses. At this time, we have no idea how many
witnesses Applicant will call.

In addition, the Applicant is entitled to cross examine all of the mtervenors’ witnesses,
which have not yet been identified. The Commission and staff are also entitled to cross examine
all of the intervenors’ witnesses. Finally, the intervenors are entitled to examine ali of each
other’s witnesses.

All of this will very likely require more than 3 days of hearing. 1f it turns out that it can
ail be done in three days that would be great, but if it can’t be, it makes sense to schedule the
hearing so as to allow two additional days if it becomes necessary in order to accommodate the

due process rights of the Applicant and all parties. If the hearing can commence on a Monday,

-0 -



that would allow for up to 5 consecutive days if needed, which would expedite the proceedings
and would minimize travel expense.

in addition, if the Commission ultimately decides against the phasing of the certificate
and rate issues, the intervening parties will require, and should reasonably be allowed, at least
several more weeks to conduct their discovery and prepare their case for a combined hearing on
ali issues. It is therefore respectfully requested that the Commission move the hearing dales two
weeks from what was originally proposed under the two phase approach.

Finally, the discovery cutoff should not occur until a few days after the filing of rebuttal
testimony so as to allow for any follow-up discovery questions related to the rebuttal testimony.

in light of these considerations KMIGT suggests the following schedule:

2008

March 28 Applicant prefiled direct testimony, witness and exhibit lists

May 16 Intervenor prefiled testimony, witness and exhibit lists

May 27 Applicant rebuttal testimony witness and exhibit lists

May 30 Last day for discovery requests {(responses to all discovery requests
due within 10 business days of service unless otherwise agreed)

June 6 Prehearing motions filing deadline

June 16 Hearing to commence on this date, or on the earliest available date

thereafter, and scheduling 3 days for hearing, but allowing for the
possibility of 2 additional days to the extent necessary

o Post Hearing Initial Briefs due 10 business days after transeript

e Post Hearing Reply Briefs due 10 business days after Initial Briefs




Same day service shall be required for all pleadings, testimony, discovery requests

and discovery responses. Service may be made by electronic mail, facsimile

transmission, or hand delivery.

By:

Respectfuily Submitted,

KINDER MORGAN INTERSTATY

TRANSMISSION LI
1 "f
CHIANL N

Steven G. Seglin (#13756) ! J
CROSBY GUENZEL LLP
Suite 400 Federal Trust Building
134 So. 13" Street

Lincoin, NE 68508-1901

(402) 434-7300 (phone)

(402) 434-7303 (fax)
sus@crosbylawfiom.com

and

T.J. Carroll

Kinder Morgan Interstate Gas Transmission LLC
370 Van Gordon Street

Lakewood, CO 80228-8304

(303) 763-3269 (phone)

(303) 763-3115 (fax)
t|_carrollenkindermorgan.com




CERTIFICATE OF SERVICE

1 hereby certify that on this 13™ day of March, 2008, a true and correct copy of the

foregoing COMMENTS OF KINDER MORGAN INTERSTATE GAS TRANSMISSION

LLC REGARDING SCOPE OF PROCEEDINGS AND PROPOSED SCHEDULE
was sent by email and by U.S. Mail, postage prepaid, to:

Loel P. Brooks

Brooks, Pansing Brooks, PC, LLO
1248 O Streef, Suite 984

Lincoln, Nebraska 68508

(402) 476-3300

(402) 476-6368
Ibrooksi@brookspanlaw.com

Witliam F. Demarest, Jr.

Husch Blackwell Sanders LLP

750 17th Street, NW. Suite 1000
Washington D.C. 20006

(202) 378-2300
william.demarest@huschblackweli.com

Alex Goldberg, General Counset
Seminole Bnergy Services, LLC
1323 1. 71st Street

Tulsa, OK 741306

(918) 477-3497
agoldberg(@seminoleenergy.com

Roger P. Cox

Harding & Shultz

800 Lincoln Square
121 South 13" Strect
PO Box 820828
Lincoln, NE 68501
(402) 434-3000

(402) 434-303
reox(@hslegalfirm.com

Penny Tvrdik

Northern Natural Gas Company
1111 So. 103" Street

Omaha, NE 68124

(402) 398-7097

(402) 398-7420
penny.tvrdik@nngco.com

Michael Loeffler

Northern Natural Gas Co.
1111 So. 103" Street
Omaha, NE 68124

(402) 398-7200

(402) 398-70006

michael loeffler@nngco.com

Troy Kirk

Rembolt Ludtke LLP

1201 Lincoln Mall, Suite 102
Lincoln, NE 68508

(402) 475-5100

(402) 475-5087
tlkirk@remboitludike.com

William H. Meckling

SourceGas Distribution LLC

370 Van Gordon Strect, Suite 4000
Lakewood, CO 80228-8304

(303) 243-3450
william.demarestihuschblackwell.com




Bud J. Becker

SourceGas Distribution LLC

370 Van Gordon Street, Suite 4000
Lakewood, CO 80228

303) 763-3496

(303) 763-3115
bud.becker{isowrcegas.com

Patrick Joyece

Husch Blackwell Sanders LLP
1620 Dodge Street, Suite 2100
Omaha, NIZ 68102

(402) 964-5012

(402) 964-5050
patrick.jovee@@huschblackwell.com

Pamela A. Bonrud
NorthWestern Energy

3010 West 59" Street

Sioux Falls, SD 57108

{605) 978-2990

pam. bonrudd@northwestern.com

Richard Haubensak

Cornersione Energy, LLC

12120 Port Grace Boulevard, Suite 200
LaVista, NE 68128

(402) 829-3966

(402) 829-3901

Richard.J1aubensak{@constellation.com

Doug law

Husch Blackwell Sanders LLP
1620 Dodge Street, Suite 2100
Omala, NE 68102

(402) 964-5012

(402) 964-5050

doue. lawi@huschblackwell.com

Stephen M. Bruckner

Russell A, Weslerhold

Fraser Stryker PC LLO

500 Energy Plaza

409 South 17" Street

Omaha, NE 68102-2663

(402) 341-6000

(402) 341-8290

sijl'ngzi{:xael'(éD fraserstryker.com
rwesterhold@fraserstryker.com

John M. Lingelbach

Heather S. Voegele-Andersen
Koley Jessen PC LLO

1125 So. 103™ Street, Suite 800
Omaha, NE 68124

(402) 390-9500

(402) 390-9005
John.Lingeibach{@koleyjessen.com
Heather. Voegelef@koleyjessen.com

Daniel M. Frey

Seminole Energy Services, LLC
1323 B. 71% Strect

Tulsa, OK 74136

(918) 477-3412
direvidseminoleenergy.com

Larry W, Headley

Aquila Networks

1815 Capitol Avenue
Omaha, NE 68102

(402) 221-2023

(402) 221-2501
larry.headley(@aquila.com
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